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SUMMARY

O.Yu. Skvortsov

The problems of liability of arbitration in court practice

The article is devoted to the problems of liability of arbitration in court
practice.

Keywords: arbitration, liability.

V.V. Khvalei, E.V. Solomatina

Review of the 2009 Russian arbitrazh (state commercial) courts practice on
arbitration issues

We offer an overview of the Russian arbitrzh (state commercial) courts practice
of the year 2010 with regard to various questions related to arbitration and
enforcement of arbitral awards.

Keywords: arbitration, international arbitration, arbitration agreement,
recognition and enforcement of arbitral awards.

M. K. Suleimenov

Private procedural law as an independent branch of law

The article considers the issues concerning alternative dispute resolution
(ADR). The article also proves that the ADR regulation today is viewed as an
independent branch of law — “private procedural law” or “alternative dispute
resolution law?” The author proposes to distinguish three categories of the private
procedural law: negotiations, mediation and arbitration, and describes in detail
each of these categories based on Kazakhstan legislation.

Keywords: private procedural law, branch of law, alternative dispute resolution,
negotiations, mediation, arbitration, Kazakhstan International Arbitration.

D. B. Prasolov

Adjudication beyond the claims in action by arbitration courts: availability,
restrictions and consequences

The article is devoted to arbitration adjudication beyond the bounds claimed
in action. The research touches the availability for arbitration courts to adjudicate
beyond the bounds of claims of parties to arbitration proceedings and examines
consequences of such adjudication against the will of parties to arbitration
proceedings.

Keywords: arbitration, arbitral verdict, arbitration agreement, bounds of claims
in action.

A. 1 Tlalutdinov

Concept and types of fundamental principles of the russian law in cases of
challenging the decisions of arbitration courts

The article considers the concept and types of fundamental principles of Russian
law in cases of challenging the decisions of arbitration courts. Substantiates the
central place of principles of law in the system of regulators of public relations.
In particular, the article analyzes the essential features of the principles of law,
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SUMMARY 5

reveals the essence of their essential nature through the category of public order,
requested the author's view on a list of fundamental principles of Russian law.

Keywords: normative claim provisions, the fundamental principles of law,
public order, common law principles, civil law principles.

E. I. Mishutina

To a question about concept of axiological conditions (on an example of value
of a consensus)

The article is devoted to axiological conditions, which are a guarantee and
means of development and functioning of civil procedure legal values.

The author offers concept, classification of the specified phenomena. Axiological
conditions get the specificity, proceeding from concrete value, which they concern.
In article features axiological conditions with reference to value of a consensus
in civil legal procedure are resulted. Such position is a basis for the further
development of the legislation adjusting reconciliation of the parties.

Keywords: axiological condition, civil procedure legal values, consensus,
compromise, reconciliation of the parties.

A.D. Karpenko

Mediation terms as the element of practice in Russia

Due to the rising interest in mediation terminology in this sphere has become
topical. It is important for both mediators and specialists who are going to deal
with mediation in the nearest future. Such notions as “conflict” and “argument’;
“mediation” and “conciliatory procedures” are to be specified. They are most
important for jurisprudence, that has got settled terminology. Mediation, being
an interdisciplinary technology, is introducing the terms beyond the bounds of
jurisprudence. Some terms like “mediation” are international. We have such term
in Russian, meaning the same. But the word “dispute” has different meanings
in jurisprudence and other sciences, causing misunderstanding and problems
in usage. According to the latest Russian legal acts, regulating introduction of
mediation, the term “conciliatory procedures’; used in Russian jurisdiction, needs
to be fixed, described and separated from the term “mediation”

The necessity to follow compulsory federal program of teaching mediation
demands separation of the term “conciliation” from “mediation’] so that court
system getting conciliators understood their functions and the opportunity to
use them in court practice. That will make it possible to avoid disappointment in
mediation and a number of problems and conflicts in the nearest future.

Keywords: terminology, conflict, dispute, mediation, conciliatory procedures,
conciliation, law on mediation, program of teaching mediators.

V. O. Abolonin

,,Professional mediation‘: about tendencies and definition of the criteria of
mediation as a profession

In this article the author discusses the process of establishing the profession
of a mediator in Russia. The treatise is based on the system of special criteria and
takes into account provisions of the actual Russian legislation. Despite the norms
of the Russian mediation law, where mediation appears as a professional activity,
the author believes, that the establishing process of the new profession in Russia
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6 SUMMARY

is currently at the very beginning and it will take a certain time till its logical
completion.

Keywords: mediation, mediator, profession, alternative dispute resolution, ADR,
self-requlation, SRO, educational program for mediators.

A.S. Krasnopevtzev

Mediation practice in Saint-Petersburg justice of the peace

The author tell about the activity of mediators in Saint-Petersburg justice of
the peace, some problems of introduction of mediation in courts, and also about
the plans and opportunities of joint actions of the judicial system and mediators.

Keywords: mediation, justice of the peace, court load, law on mediation.

E. N. Ivanova, O. I. Andreeva

The Specific of Mediation in Court. The Saint-Petersburg Mediators’ Experience

In the article the specific features of mediation connected with court disputes
resolution are considered. The experience of mediators in Saint—Petersburg courts
over the past two years is analyzed. The possible problems accompanying wide
mediation implication in court practice that may reduce trust to mediation as
ADR method and resist its efficiency are revealed.

Keywords: court mediation, styles, mediation approaches, problem of directivity,
process, mediator’s interference, dispute resolution efficiency.

D. L. Davydenko

Conciliatory Procedures in the Russian Legal Culture: Mirovoy Ryad as a
Particular Dispute Settlement Procedure in the Novgorod Republic in the 1115
centuries

The article deals with 'mirovoy riad' (ad hoc conciliatory council) —
a particular dispute resolution procedure which existed in the Novgorod Republic
in the 11"-15™ centuries. Mirovoy ryad was a sui generis customary dispute
resolution procedure separately from arbitration, negotiations or mediation. The
settlement agreement between the parties resulting from mirovoy ryad was binding
on them and was not subject to judicial review. Historical documents prove that
this procedure was applied usually between merchants, being an important part
of the Russian national culture of amicable dispute resolution.

Keywords: settlement agreement, conciliation, history of law, arbitration,
mediation.
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HOBBIN KOHCTUTYIITHOHHBIH
HCTOYHHK TPETEUCKOIO
pa3doHupaTeIbCTBA

(0 I00MJIEITHOM BBIIyCKE KYPHAJIa)

I. B. CEBACTbAHOB, rnaBHbi pegaktop "TC"

I06meitapIl — 75-i1 HOMEp XKypHaAJa — BBIXOAUT
B IIpeAgBepUN MeXKAYHAPOLHON HAyYHO-IIPaKTUYIECKON
KoHQepeHIM «MeKTyHaApO HBI apOuTPazK M MeIUAIA
B crpaHax CHI': pa3BuTie 3aKOHOJAaTeJbCTBA ¥ COBPeMeHHAasd NPaKTUKa»,
23-24 yronsa 2011 r, Caunkr-Iletepbypr, TaBpuueckuit nBoper. MHOTME MaTepUaIbI
9TOTO HOMEpPA PACIIMNPSAIOT «MHTEJIJIEKTYaJIbHOe IIPOCTPAHCTBO» 00CYZKTaeMbIX Ha
dopyme TeM 1 BOIIPOCOB.

Kypnan «Tpereiickuii cyn» nsnaerca 6ojee 12 Jjet, IpencTaBaAsa COBPeMeH-
HOCTB ¥ MCTOPMIO, KOMMEHTapuy 3aKOHOJATEJbCTBA M aKTyaJIbHOM IIPaKTUKY,
IOKTPMHAJIbHBIE HAPAOOTKY ¥ MHAVBWIyaJIbHbIE TOYKY 3PEeHNA, MHCTUTYIVIOHHbIE
VICTOYHVKM ¥ METOANYIecKMe pa3paboTKy B cepe HETOCYAAPCTBEHHOTO paspe-
IITEHUSA CIIOPOB M YPETyJIMPOBAHMA IIPABOBBIX KOH(MPIINKTOB — aJbTEPHATUBHOTO
paspertierusa cnopos (APC).

CurokmIIcsA y3HaBaeMblii ¥ 3apEKOMEHI0BABIIINI ce0A aBTOPCKMIA IOYEPK penaK-
v «TCx»: cbasaHCMpPOBaHHOE TIPEICTABIIEHNE Hanboee aKTyaJIbHOM MHpOpMATIII
o paszButunu B Poccun n 3a pybezroM TpeTeiicKoro pasbupaTesbCcTBa, B TOM UMCJIe
MeZKTyHapOIHOTO KOMMePYeCKOoTo apouTpazka, IpMMUPUTEIbLHBIX IPOIERYP M IPY-
TUIX IIPOIECCYaIbHBIX MHCTUTYTOB CAMOPETYJIIMPOBAHMA IPaZKJaHCKOro obIriecTsa.

3a ropbl cBoero cyiiecTBoBaHMA «TCy» MEMIMIMPOBAJ 3HAUNTEIHLHOE YMCJIO JIVC-
KYCCHI1 TI0 CaMbIM aKTYaJBHBIM IIpobaemam... CaMoii M3BECTHOM TEMOI, IOTHATOM
erre B 2000 . Ha CTpaHUIIAX KYPHAJA, CTAJIO MCCIAEAOBaHNe TPaHUI] apOnTPabuIIb-
HOCTM CIIOPOB M, IIPeKJie BCETO, B OTHOLIIEHNNM HEeABMKMMOTI0 umyIiiectBa. C Toit
110p5I B «TC» oybyMKOBaHBI IeCATKY MATEPHAJIOB, IIOCBAIIEHHBIX 9TOMY BOIIPOCY,
KOTOPBII CTaJ «A0JIOKOM pPaz3maopar...

IIpMATHO OTMETHUTH, YTO STAIIHBIN BBIIIYCK XKypHaJa II0 CUaACTINBOMY CTede-
HMIO 00CTOATENHCTB COBIIAJ CO 3HAKOBBIM MOMEHTOM B Pa3BUTUN TPETENICKOTO
pasbuparensctBa B Poccun — Koacturyimonnsii Cyn PO nmoamepkast TO3UITUIO
TPeTecKOro coolIIecTBa CTPAHbI B OTHOIIIEHUM apOUTPabUIBHOCTM CIIOPOB
B chepe HeABWZKIIMOTO IMYIIIECTBA ¥ TEM CAMBIM OTKPbIJI HOBBI ITEPIO]] B Pa3BM-
TV TPETEVICKOTO pa3buparesbcTBa CTPAHBL.

KC P® ne npocTo noazepskadi, a ajl KOHCTUTYIIMOHHOE TOJIKOBaHME MHOTUX
TIOJIOYKEHMI COBPEMEHHOII 0TeYeCTBEHHOM JOKTPMHBI TPETeicKoro paszbupa-
TesabcTBa. B wactHOCcTH, KC P® B IlocranoBaenun Ne 10-IT or 26 maa 2011 r.
yKas3bIBaerT:

1) mpaBO CTOPOH IrPazkaHCKO-IIPABOBOTO CIIOPA Ha €0 IIepeiavdy B TPETEMCKIIA
cyZ ocHOBaHO Ha 4. 2 cT. 45 Koncturyumm PO (m1. 2 TlocTaHOBIEHNA);

2) TpeTelicKe Cyabl — MHCTUTYTHI TPAKIAAHCKOT0 06111eCTBa, HE OCYIIIeCTBIISIOT
TOCyIapCTBEHHYIO (CyZe0HYI0) BJIACTh U He BXOAAT B cyAeOHy0 cuctemy Pd (1. 2);
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8 OBPALLEHUE K YUTATENAM

3) mpaBo Ha cyZebHyI0 3aIUTy IIpy oOpallleHun B TpeTeiickuii cyxn obecrie-
YMBaeTCA BO3MOIXKHOCTBIO 00paIlleHNns B IIPeAyCMOTPEHHBIX B 3aKOHE CJIydasax
B TOCY/IaPCTBEHHBII Cy/I I[yTEM IOAAYY 3aABJIEHIA 00 OTMEHe PEIIIeHA TPETEICKOTO
cyna b0 BhIIaYM MCIIOJHUTEJILHOTO JIVICTA HA IIPUHYIUTEIJILHOE UCIIOJIHEHME pe-
IIIEHVA TPeTecKoro cyaa (. 2);

4) oTKa3 OT IIpaBa Ha PAaCCMOTPEHMA CIIOPa FOCYAAPCTBEHHBIM CyIOM Ha OCHOBE
TPEeTENICKOro COIJIallleHNA He HapyllaeT CT. 6 EBpomeiicKoil KOHBEHIIMM O 3alliTe
IIpaB ¥ OCHOBHBIX cB06OZ (11. 2) 1 4. 1 cT. 46 KoHCcTHNTYy1IMN PD;

5) obpallieHne K TpeTeiCKOMY pa30MpaTesbCTBY B cpepe rpaskaaHCKIUX IIPaBO-
OTHOLIIEHUIT, T/l IOIIyCKAaeTCsA pas3pellleHle CIIOPOB IOCPEACTBOM OOIIIeCTBEHHOTO
CaMOPETryJINPOBaHNA, a IIyOJINYHbIE MHTEPeChl 00eCIIeuYBalOTCA 3aKOHOAATEb-
HBIMY OPEIIMCaHUAMY, YCTAHABIMBAIOIMMY IIPOIEAYPhI TPETENCKOTO paszbupa-
TeJIbCTBA, IIPAaBOMEPHO (1. 2);

6) mepenaya Ha pacCMOTPEHME TPETENICKOTO Cy/la CIIOPOB U3 aAMUHUCTPATIB-
HBIX ¥ MHBIX IIyOJIMYHBIX OTHOIIIEHN, & TaKKe JIeJI, pACCMATPMBAEMbBIX B IOPAT-
Ke 0co00ro IPOM3BOZACTBA, HE OTBEYAIOIINX TPANMUIIMOHHBIM IIPU3HAKAM CIIOPOB
o ripase (;res1 06 ycTaHOBIeHUYM (PAKTOB, MMEIOIINX IOPUANYECKOoe 3HaAYeHNE, U JIP.),
He poryckaered (1. 3.1);

7) mexonA n3 HeodxoguMocTy obecrieduennd 6aJslaHCa YACTHBIX U IIyOJIMYHBIX
VHTEPECOB, (pefiepaIbHbIN 3aKOHOAATEINb MOKET OIPEeIUTh UV M3MEHNUTD IIepe-
YeHb BUJIOB CIIOPOB, KOTOPbIe MOTYT ObITH Ilepe/laHbl B TpeTelicKuii cy. IIpu aTom
M3MEHEHNA He MOTYT OCYILIECTBIIATHCA IIyTEM IIPOM3BOJIBHOTO CHUKEHUA yKe JI0-
CTUTHYTOT'O YPOBHA TaPAHTUPOBAHHOCTH IPAB YYACTHMKOB I'PaskIaHCKOro 000poTa
Ha JICITOJIb30BaHMe /LI 3alIUThI CBOVX IIPaB TPeTeCKoTo paszbuparenbersa (1. 3.1);

8) mporleccyaJibHOe 3aKOHOAATENBCTBO HAZIEJIAET PeIlleH)e TPETEICKOro cyaa
PAIOM IIyOJIMYHO 3HAYMMBIX ITOCJIEICTBI, AaHAJOTMYHBIX II0CJEACTBUAM PeIlIeHNI
TOCYZIapCTBEHHbBIX CYJOB (II. 3.2);

9) IPUHINUII CIPaBEAJIMBOTO cyAeOHOro pazbuparenabersa (cM. 4. 1 ¢t 46 1 4. 1
ct. 118 Koncrurynmu PP; ct. 6 KoHBeHIMM) B ONMHAKOBO CTEIIEHNM PacIIpoCTpa-
HAeTCA Kak Ha pa3buparesbCcTBO B rOCYZIapCTBEHHOM CY/le, TaK M Ha TPETeiCKoe
paz3buparesabCTBO, HO HE OTOXKIECTBIAET UX (1. 3.2);

10) pelrieHMA TPETENCKMUX CYIOB HE TOJIHEKO ITOPOKAIOT 00A3aTeIbCTBO X MC-
TIOJTHEHWA JIMIIAMY, YIACTBYIOILMIMM B TPETEICKOM Pa30MpaTeIbCTBe, HO U ABJIAIOT-
CsI OCHOBaHMEM JJISA COBEPIILIEHUA MHBIMY CYObEeKTAMY OIIPEIeJIEHHBIX OPUIMIECKN
3HAYUMBIX JeCcTBUi (11. 4);

11) g 1esiedt roCyZapCTBEHHON PETUCTPAIMY IPaB Ha HEABUIKNIMOE UMY -
II[eCTBO PEIIeHVe TPETEeCKOTO Cy/a ABJIAETCA PABHBIM OCHOBAHMEM HapPALY
C PelIeHNAMNM TOCYIaPCTBEHHOTO cya (00111l FOPUCAVKIIMY U apOUTPaIKHBIM) (II. 4);

12) . 27 ViacdopmanmonHoro mucbMa IIpesunumyma BAC P® or 22 nekabps
2005 1. Ne 96 He yumMThIBaeT KOHCTUTYIMOHHO-IIPABOBYIO IIPMPOJY COOTBETCTBYIO-
IIMX OTHOIIIEHW, IOCKOJIBKY IIyOJIMYHO-IIPAaBOBO XapaKTep CIIOPOB, IIPeoIpee-
JIAFOILVIT HEBO3MOXKHOCTD UX II€pelayuy Ha PACCMOTPEHNMe TPETENCKOTOo cyAa, 00yc-
JIOBJVIBAETCA HE BUJOM MMYII[ECTBA (IBMZKMIMOTO ¥ HEABVUIKMMOTO), & CIEIN(PUKOI
IIPaBOOTHOIIIEHNII, 13 KOTOPBIX BOZHMKAET CIIOP OTHOCUTEJIHHO TaHHOTO MMYII[ECTBA,
¥ COCTABOM YYaCTBYIOIIMX B crope Jimil. TpeboBaHMe rocyJapCTBEHHON pPeru-
CTpanuy HeABUIKMMOTO MMYIIIECTBA He CBA3aHO HM CO CTOPOHAMM CIIOPa, HU
€ XapaKTepOM IIPABOOTHOIIIEHNI, 10 TOBOAY KOTOPOTO OH BO3HMUK, — OIIPeNess-
IOIIVIM ABJIAETCA NTPUPoa 00bEeKTa JaHHOTO MMYIIIECTBEHHOTO IIPABOOTHOIIIEHVIA.

TPETEUCKUI [8Yil



HOBbI KOHCTUTYLIMOHHbIA UCTOYHUK TPETEUCKOIO PASEUPATE/IbCTBA 9

OTHOIIIeHNS 10 ITIOBOAY TOCYAAPCTBEHHO PETMCTPAIN HeJIb3s CUUTATD CofepIKa-
TeJbHBIM dJIEMEHTOM CIIOPHOTO IIPABOOTHOIIIEHMSI, CyTh KOTOPOTO OCTAaeTCA Jac-
THOIIPABOBOM, & «IIyOJMIHbBIN a3p(PeKT» IIOABIAETCA JIUIID II0CJe YA0CTOBEPEHA
TOCYZapCTBOM Pe3yJbTaTOB clelKM. [ocymapcTBeHHAA perucTpaimsa Ipu3BaHa
JIMIITH YZOCTOBEPUTH CO CTOPOHBI TOCYAAPCTBA IOPUANIECKYIO CUILy COOTBETCT-
BYIOIIVX IIPABOYCTAHABJIMBAIOIINX JOKYMEHTOB, OHA He 3aTparuBaeT CaMOTO
CozepzKaHMA IPakJaHCKOTO IIpaBa ¥ He OTPaHMYMBaeT CBOOOY TIOTOBOPOB, He
ABJAeTCA PAKTOPOM, M3MEHAIOIIVIM IIPABOBYIO IIPUPOAY OTHOIIIEHMI II0 TIOBOIY
HeJIBUZKVIMOTO MMyIIlecTBa (II. 4);

13) 06sa3aTeIbHOCTD TOCYAPCTBEHHON PETUCTPAIMM IPaB Ha HEABUKNMMOE
VIMYIIIECTBO ¥ CAEJIOK C HMM He MOZKeT PacCMaTPMBAThHCA KaK 00CTOATEILCTBO, MC-
KJIIOYarolriee BO3MOXKHOCTD IIepeiatiy CIIOPOB 10 IIOBOAY HEJIBYZKIIMOTO MIMYIIIECTBA
Ha PacCMOTpeHye TPEeTeICKMUX CYAOB (II. 4);

14) m. 2 4. 1 cr. 248 ATIK P® no cMmbICcIy HalpaBJleH Ha pa3rpaHndeHye KOM-
TIeTeHIY TOCYAAPCTBEHHbBIX CYZOB Pa3JIMYHBIX CTPaH II0 PACCMOTPEHMIO0 TPaHC-
IPaHMYHBIX cIIOPoB. ToOTKOBaHMe KaK yCTAHABIIMBAIOII[Ee VICKIIIOUNTEIHHYIO IO/~
CYZHOCTH CIIOPOB OTHOCUTEJIbHO HEJBVIKMMOTI'O VIMYIIIECTBA, T. €. MICKJIIOYAIOII[ero
BO3MOIKHOCTE Ilepefiady dTUX CIIOPOB HA PACCMOTPEHVEe TPEeTeICKUX CYAOB, He
YCTaHOBJIEHO 3aKOHOM (II. 4);

15) ocHOBaHMeM JJIA IIepeXofa IIpaBa Ha 3aJI03KeHHOe VIMYIIIeCTBO ABJISIOTCS
pe3yaabTaThl IIyOJIMIHBIX TOPTOB MM OTKPBITOTO AyKIMOHA, a He PellleHNe TpeTeli-
ckoro cyza (m. 5.2.);

16) TpeTelicKuit Cy] He BIIpaBe pacCMaTPMBATE CIIOP, eCJIM B IIpOIiecce TpeTeli-
CKOro paszbmpaTesbCTBa 3aTParMBalOTCA IIpaBa ¥ 00A3aHHOCTHM JIMII, KOTOPbIE He
y4acTBYIOT B pa30MpaTesbCTBe U He JaBaJM COIJIacye Ha Takoe ydacTue (II. 6.3);

17) mockoabky Koucturynmeit PP He 3aKpensieHbI HEIIOCPEACTBEHHO KpUTe-
P OTHECEHMSA TeX WJIM MHBIX I'PaskJaHCKO-IIPaBOBBIX CIIOPOB K KOMIIETEHIIUN
TPeTeNCKNX CYAOB, pefepasbHbIV 3aKOHOAATEb BIPaBe BHECTM B JeJICTBYIOIIlee
IIPaBOBOE PETyIMPOBaHME TPETENCKOT0 pa30dpaTeIbCTBa M3MEHEeHN B YaCTH ITe-
penayuy OTebHBIX KaTeTOPHii IPazk/IaHCKO—IIPaBOBBIX CIIOPOB B MCKJIIOUNTEIHHOE
BeJIeH)E TOCYZaPCTBEHHBIX CYA0B (1I. 7).

HexkoTopsle nosoxkenus IlocTaHOBIeHNA, IT0JaraeM, Bce Ke He 0 KOHIIA
YUUTHIBAIOT YHMKAJIbHYIO IIPABOBYIO IIPUPOAY TPETeCKOTo pa3bupaTesbCcTBa.
K HUM MOZKHO OTHeCTM IpMpaBHMBAHME TPETECKOe COoIJIallleHNe K IPaskIaHCKO—
IIPaBOBOMY ZOroBopy (II. 5). Tak 3kKe BpAX J oTpazkaeT CIeIN(PUKY TPeTeICKOTO
pas3buparesbCTBA ¥ TEOPUA AeJeTVPOBAHNA IIyOIMIHO—3HAYMMBIX (PYHKII Tpe-
TeMCKUM cyzaM (. 2). B aToit cBA3M mojaraeM akTyaJbHbIM MHEHME aKaJeMMUKa
Pecriy6smkm Kazaxcrau M. K. CyselimeHoOBa, IIpeicTaBIIEHHOE B 3TOM HOMepe «TC»,
Pas3/eJIAIoIero TOUYKyY 3peHMs 0 TOM, YTO TpeTelicKoe pa3bmpaTesbCTBO ABISIETCA
VHCTUTYTOM HOBOJ Pa3BMBAIOIIENCA OTPACIM IIPaBa — YACTHOTO IIPOIlecCyasbHO-
ro npasa. Kpowme Toro, BbI3BIBAeT OrlaceHye II0AXO0/, OTPAZKAOIINII BO3MOZKHOCTh
JIMII, He YYacCTBOBABIINX B TPETENCKOM pa3bupaTesbCTBe, OCIIaPMUBATE pellle-
HMe TpeTejicKkoro cyzaa (. 6.3) B OTHOIIIEHMM MX COOCTBEHHBIX IIPaB, IIOCKOJBKY
OHN, BO-TIEPBBIX, HE CBA3AHbBI PeIlleHNeM TPeTeICKOro Cyzia ¥ MOTIyT obpaTuTbesa
B TOCYZApPCTBEHHBIX CYZ C CAMOCTOATEJILHBIM JICKOM, 4 BO-BTOPBIX, «BCTPAMBAET»
VHCTUTYT TPEeTeCKOro pa3bypaTesbCcTBa B TOCYLAaPCTBEHHOE IIPABOCYAVIE, TeM
3HAYNTEJBHO CHIMZKaeT 9P(PeKTNBHOCTE 1 I0BepYIe K MHCTUTYTY TPETENCKOTO CyAa.
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Bwmecre c Tem, IloctanoBierne KC P®, ecTecTBEHHO, OTPaHMYMBAETCSA TOJKOBA-
HJeM IIPYIMEHNTEJILHO K cIIopy, paccmarpuBaemMomy B BAC PD, i He aeT rory0oKoit
XapaKTePUCTUKY IPABOBOJ IPMUPOILI TPETENCKOTO pa3bMpaTesbCcTBa, a TaKKe
He BBbIJleJIfIeT CYIITHOCTHBIX KpuTepueB apouTtpabuibHOCTM crIopoB. Buaymo, o
aToit mpu4unHe B IIoCTaHOBIJIEHNN COZlep3KATCA PEKOMEHAAIVMN AJIA PelepaibHOTO
3aKOHOJIaTeJIsA, CBA3aHHbIe C HeOOXOIMMOCTBIO YTOUYHEHN S KPUTEePYEeB OTHECEHWA
I'PazkJJaHCKO-IIPAaBOBBIX CIIOPOB K IIPEIMETHO} KOMIIETEHIIUI TPETENMCKUX CYHOB.
IIpm arom KC PP akneHTHpyeT BHUMaHNe Ha HEeAOIIYIIleHM CHUZKEHN s CyII[eCTBY -
FOIIIETO YPOBHS BO3MOZKHOCTEN IJIA TPETeICKOTo pa3bupaTesbcTBa CIIOPOB.

ITocranoByenne KC P® — mnpaBoBOI MCTOYHMK, OTBEUAIOIMiI HA MHOTHE
IIpo0OJieMHBbIe BOIIPOCHI COBPEMEHHOI Teopyy M IPaKTUKY TPeTeICKoTro pasbupa-
TeJBbCTBA, — HacToAmasd I1obesja 3TpaBoro CMbICIIA, ITOIUePKMBAOIIAa He00X o -
MOCTb peasm3alym IIpoapouTPaszKHOTO IIOAX0/a B COBPEeMEHHOM JIEMOKPATIHECKOM
obmecrse!

C mpyroil CTOPOHBI, TO CBOETO Pojia KapT-OJIaHIII TPeTeICKOMY COOOIIIeCTBY
CTPaHBI, IIOCKOJBLKY eIlle He pelleHbl IIpobseMbl 3JI0yIIoTpebeHnit IpaBoM Ha
CO3JIaHMe TPeTeNCKOTO CyAa ¥ TpeTelicKoe pa3dMpaTesbCTBO, YTO (PaKTUIECKN
JexkaJjo B nogomieke obparrernsa BAC P® ¢ 3ampocoM u 9YTO HOJKHO, HA HAIII
B3IJIA]], IOCJIYKUTH II0BOAOM JJI CBOEBPEMEHHO YaCTUYHOI KOPPEKTUPOBKU
JleJICTBYIOIIETO 3aKOHOAATEJNbCTBA O TPETENCKMX CyZax, B TOM 4McJIe CBA3aHHOTO
C BBeJIeHMEM DJIEMEHTOB CaMOPETyJIMPOBaHMA B TpeTelickoM coobiriecTBe Poccrm
¥ IIPEJICTABJIEHMEM B 3aKOHOZIATEIbLCTBE D0JIee YeTKUX KPUTEPUEB apOUTpadmIb-
HOCTHL.

IIy6mmKkyeMbIit IpOeKT n3MeHeHN K 3aKoHy PP «O MeRIyHapOmIHOM KOM-
MepUecKoM apOuTpazke» OTpazkaeT CyIIeCTBYIOIIMII HA CETOHA He OUeHb BBICOKMIL
YPOBEHB JOBEPHA roCylapCcTBa K TPETEICKUM CyZaM CTPaHbI, IOCKOJbKY BapUaHT
m3MeHeHni1 K TunoBomy 3akory IOHCUTPAJI conepzkasn HamMHOTO H0JIee obImp-
HbIe BO3MOIKHOCTH JIJIA Pa3BUTUA MeZKTyHaPOJHOTO KOMMEPYEeCcKOTo apburpaka
B Poccum, cBA3aHHBIE C pacHIMpeHneM I'PaHNI] IeVICTBUTEILHOCTY apOUTpaszKHOTO
COTJIAIIIeHN s, a TaKzKe Kacalollyecsd BOIIpoca IIPUBeNeHNA B MCIIoNHeHNe obecte-
YYTEeJBFHBIX MEP B OTHOIIIEHNN TPETEeJICKOTo pa3dbuparesnbeTBa. Bynem HaneATseo,
gTo npuHATOoe IToctanoBaenne KC PP coszpaso 6osee GraronpmATHBIN KINMAT
Y JJI 9TOM aKTyaJIbHOM 3aKOHOATEeJIbHOM MHNIIMATUBEI.

K cozkaJjeHnio, IpaKTUKY r'OCyAapCTBEHHBIX CYI0B IIPOAOJIZKAET «JINXOPaAUTh»
C OIIpeJieJIeHyIeM IIPAaBOBOI IIPMPOABI TpeTelicKoro paszbuparenabeTBa. OpueHTaImsA
Ha TPaxk/IaHCKO-IIPABOBYIO IIPMPOAY TPETEeNCKOTO pa3bupaTesbCcTBa II03BOJNIIA
TOCYZapCTBEHHBIM apOUTPasKHBIM CyZaM MOCKOBCKOTO PeryoHa IPMIITY K BBIBO-
Iy O BO3MOZKHOCTM B3BICKAHWSA HEOCHOBATEJIBHOTO 0OOTaIlleHNsa C TPeTeICKOTo
cyza... AHaJIM3 IPaBOIPMMEHNUTEJILHON CUTyaIUM COREPKUTCA B KOMMEHTapUM
0. 0. CkBopoBa K IIy0JIMKyeMbIM CyIeOHBIM aKTaM II0 3TOMY JeJy.

TemaTMKa IPUMUPUTEIIBHBIX OPOIENYP (Meauanyn), B TOM YMCJIe Crendpura
X IPUMeHeHNd B CyfeOHOM MOpsAAKe, PACKPbIBAeTCA APYTUMN MaTepyajaMy
r00mIIeTHOTO BBIIIyCKa. VIHTEpeCHOe JICCIIeIoBaHNe, OTPazkarolliee pa3Hoo0pa3HbIe
IIOAXONBI K TEPMMHOJIOTUM B oOJsacty Meqmanym npencraBieHo A. JI. KapneHko.
O peasrpHOCTM (POPMUPOBAHNMSA Ha CETONHAIITHEM dTalle Pa3BUTHUA B CTPaHe MeJya-
vy Kaxk rpodeccny paccyzxkaaer B. 0. AGosronnH. IIpeeMCTBEHHOCTD B MICTOPIIeC-
KOM Pa3BUTHUM IPUMUPUTEJIbHBIX NIPOLeAyp oTpazkeHa B cTtaTbe [I. JI. JlaBBIIeHKO.

TPETEUCKUI [8Yl
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IIpmATHO OTMETUTH, 4TO B Poccuy HaumHAeT popMMUpPOBATHCA IIepBad, II0CTe
IIPUHATHA 3aKOHA 0 MeMaImy, IPakTHKa cye0HOTo TocperHndecTBa. B mmepax
Tpu permoHa: CaHkT-Ilerepbypr, PocroB-Ha-Jlony n1 Exarepun0Oypr. ITponcxomnut
9TO 3a CHET AJOCTUTHYTOT'O YPOBHSA IIOHVMMAaHUA M COTPYAHNYECTBA MEXKAY ITOoCy-
IAPCTBEHHBIMU CYAbAMM (CyAaMu) U CHelMaIcTaMy-MeaaTopaMn (IleHTpaMu
IIPUMMPHUTEIBbHBIX IIPOIERypP) dTUX Teppuropwuii. IlpencraBiagem Barremy BHM-
MaHMIO oIpezesieHne ApOUTPaKHOro cyna PocToBCKOI 06J1acTy 0 mpeKpaleHnn
IIPOM3BOACTBA II0 IeJly B CBA3Y 3aKJI0OUeHMEM CTOPOHAMM MMUPOBOI'O COIJIAIIIeHN,
KOTOpOe CTaJI0 BO3MOKHBIM bOJs1arozaps o0pallieHnio CTOPOH K OIBITHOMY MeJy-
atopy (10. B. lllupsieBoii) 11 3aKIIOUEHNIO VMM COIJIAIIIEHMA 00 yperyamMpoBaHmA
criopa (MexmmaTuBHOTO coryarrerns). 06 3peKTUBHOCTM COTPYAHMYIECTBA U KC-
IIepMMeHTAJIbHOM arpodarym IpUMUPUTENTbHbBIX IIPOIEAYP Ha yIaCTKAX MUPOBBIX
cyneit Cankr-Ilerepbypra pacckaspIBaeTcsa B MaTepuaJe 3aMeCcTUTeNsI Hadailb-
HuKa Yupaiuenusa Cynebuoro genapramenra Cankr-IlerepOypra A. C. Kpac-
HomeBneBa. KiroueBble pazmmyansa Mofesieil BHecyieOHOM 1 cymeOHO Meayalinm
paccMaTpMBalOTCA B CTaThe M3BECTHBIX poccuiickux MenuaTopos E. H. ViBaHOBOI
u O. /1. AHpeeBoit.

He Tax naBaO B BopoHeske cocToAmack KpyIrHasa MexXKIyHapoHa s KOH(pepeH-
M4, ITIOCBAIIeHHAA HanboJjiee aKTyaJbHBIM BOIIPOCAM Pa3BUTUA Memyarym Pocen.
Ilogpo6usbIit anaans ee paborel npencrarieH O. A. Iloporukoroii n 1. I. ®duisyeH-
Ko. Ocobyr0 3HAUMMOCTB VI JAJbHEIIIer0 pa3BUTHA B CTPaHe IIPUMUPUTEIHHBIX
IPOIIEYP, Ha HAIIl B3TJIA, UMEIOT IIy0amKyeMble Pekomenmanmu, pazpaboTaHHbIe
Ha JaHHOM (popyMe, M IIpeiCTaBJIeHHbIE B HACTOAIIEM BbIITycKe «TCx.

Hacroaimmm «kogercom Meamanm» MOXKHO CUNTATh 3aKOHOAATEeIbHBI IeKpeT
Uranbauckoii Pecrrybsmkm ot 04.03.2010 1. Ne 28, TOCKOJIBKY MM PETYJIMPYETC BECh
KOMILJIEKC BO3MOXKHBIX OTHOIIIEHMI Ipn o6pameHMM K Meamanmym, Kak BO BHECY-
neOHOM, TaK U Cy/1e0HOM ITopsAKe. DTOT JOKYMEHT MbI ITedaTaeM B IIOJTHOM o0beMe.
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