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SUMMARY

M.Yu. Savranskiy

New Russian Arbitration Law: the regulation of the arbitration procedure in the
context of its regulatory hierarchy

The article with the new Russian Arbitration Law deals with topical issues of the
regulation of the arbitration procedure in the context of its regulatory hierarchy (legal
provisions agreed between the parties directly conditions the arbitration rules).

We consider the mandatory and discretionary regulation of arbitration, the “direct
agreements” concluded by the parties in arbitration, the possibility of formulating
binding provisions in Arbitration Rules and the powers of the arbitral tribunal to
establish the rules of procedure.

Keywords: arbitration reform, arbitration court, regulation of the arbitration
procedure, the hierarchy of the procedural tools of arbitration, mandatory and
discretionary rules, direct agreement, The Federal Law Ne 382-FZ “On the arbitration
(arbitral proceedings) in the Russian Federation’] UNCITRAL Notes on Organizing
Arbitral Proceedings.

O.Yu. Skvortsov

Fundamental principles of Russian law: the accumulated experience for the
interpretation of public order

The article commented on the judicial act adopted by the highest court. Analyzes
the approach of the Russian court to ban on disposition of property, the disposal of
which is prohibited. In particular, we discuss the possibility of considering this ban as
a violation of the fundamental principles of Russian law.

Keywords: arbitration, the fundamental principles of Russian law.

M. A. Kulkov, S.V. Lysov

Russian case law on recognition and enforcement of international arbitration
awards

Authors are pleased to present the review of the most notable recent case law on
recognition and enforcement of international arbitration awards prepared by Law firm
«Kulkov, Kolotilov and Partners».

Keywords: incorporation of arbitration clause by reference, lex personalis, recognition
and enforcement of international arbitration awards.

M. E. Morozov

A review of the jurisprudence of the Siberian arbitration court

This article discusses the most interesting cases from the practice of the Siberian
arbitration court.

Keywords: arbitration, evidence, consumer, essential terms of the contract.

V. N. Anurov

Definition “investment”

The topic of this article is devoted to one of the most interesting problems frequently
raised by the host State in international investment arbitration. Arbitral tribunals
subsume it under ratione materiae issues of jurisdiction. Claimants try to convince
arbitrators that their activity at the territory of the host State should be qualified as an
investment and respondents attempt to challenge this assertion. Arbitrators begin their
analyses with definition of investment and its characteristics. Just those very issues will
be examined in this article from different points of view.

Keywords: investment arbitration, bilateral/multilateral investment agreements,
investment, characteristics of investment, contribution to economic development of the
host State, legality of investment, good faith of foreign investor.
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SUMMARY 5

S.V. Lysov

Joinder of third parties in international commercial arbitration

The article addresses various theoretical and practical issues related to joinder
of third parties to international arbitration proceedings. Author considers regulation
of joinder procedure by leading international arbitration rules. Article also covers
formation of arbitral tribunal in case of joinder of third parties.

Keywords: international commercial arbitration, joinder of third party, multiple
arbitration proceedings, formation of arbitral tribunal.

A.Z. Zinnatullin, S. M. Sagitov

Unification norms of arbitration in civil procedural law

The article is a brief comparative legal analysis of the amendments to the Unified
Code of Civil Procedure of the Russian Federation and the Arbitration Procedure Code
related to the issue of the Federal Law “On arbitration in the Russian Federation”
The article describe new procedural institute — the competent courts execution of
arbitration courts facilitation and control.

Keywords: arbitration, mediation, support of the arbitration courts, obtaining
evidence, challenging the decision of the arbitration courts, enforce, writ of execution.

M. A. Kulkov, A. P. Chernykh

Directions for Improvement in the law on Mediation of Commercial Disputes

The article considers possible ways of amendment of current mediation law that,
in the authors’ viewpoint, could unlock the potential of this form of alternative dispute
resolution.

Keywords: alternative dispute resolution, mediation, mediation agreement, mediation
costs, settlement agreement.

N. I. Gaidaenko Schaer

Obligation to settle the commercial dispute out of court: legal nature and
consequences of breach (Russian perspectives and Swiss approach)

UNCITRAL Working Group II works on the project of universal document on
the enforcement of settlement agreements resulting from international commercial
conciliation procedures. It deals with a document allowing to enforce abroad conciliated
(or mediated) settlement agreements made between the international businesses, a sort
of the second New-York Convention on mutual recognition of foreign arbitration awards.
Despite of the fact that most of the countries lack special legislative provisions on this
subject and no simplified enforcement of domestic conciliated settlement agreements is
provided, it would be logic to expect that the existence of an international document on
the simplified enforcement of mediated settlement agreements is able to substantially
increase the use of mediation by the businesses, the demand for mediation and the status
of professional mediators. What kind of document shall be worked out — new model
legislative provisions, amendments to the UNCITRAL Model Law on international
commercial conciliation or a convention? Shall conciliated settlement agreements
enjoy special status? Author of the article analyses the activities of Working Group II,
describes the state of discussion on the most burning issues (definition and form of
settlement agreement, defences) and elaborates on the possible further developments.

Keywords: UNCITRAL, (conciliated) settlement agreement, mediated settlement
agreement, international commercial conciliation procedure, mediator, enforcement of
settlement agreements.
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HcropHIo
POCCHIICKOTO apOHUTpaKA
HAITHINYT C YHCTOT'O JTHCTA

Kaxk m3BecTHO, cTapblil 3aK0H («O TpeTelicKux cynax :
B Poccuiickoir @eneparmm», 2002 1.) He TO3BOJAI OTBE- ‘

TUTH Ha BoIpoc: «CKOA®KO NOCMOAHHO 0eUCMBYOU,UX >
mpemetickux cyoos (danee — IIITC) cozoarno 8 Hawew ‘
cmpawne?». IlpaBna, IpuHUMas BO BHMMAaHMe AVCIIO3M-

TUBHYIO IIPUPOAY ap6MTpa>Ka, OTBET Ha 3TOT BOIIPOC HEe MMeJI IIPMHIIUIINAJIBbHOT' O
3Hagenusa. Co BerymieHueM B cuiny PenepasbHoro 3akoHa «O6 apburpaxke (Tpe-
TeiickoM paszbupaTtesbcTBe) B Poccuiickoit @enepaniun» (ajiee — HOBBIN 3aKOH)
C YBEPEHHOCTBIO MOKHO CKa3aTh, YTO CHEIN(UKA POCCUIICKOTO TPETEICKOTO pa3-
OupaTresbCTBa M3MEHMIJIACH KOPEHHBIM 06pasom, a B noncuerax IINTC u BoBce He
CTaJI0O HMKAaKOJ1 HeOOXOAMMOCT.

B xogme Tpeteiickoit pedOpMbI IIPOMBONAET OBOJBLHO 3aByaJMpPOBAaHHAA
(B HOBOM 3aKOHe), HO, IO CyTH, AUKBUOAYUS Bcex oTedecTBeHHbIX IIJITC, 3a nc-
kitouenuem paarmanoB — MKAC nu MAK mpu TIIIT P®, xkoTopwie TpaHcdop-
MupyooTea B IIJJAY ¢ MOMeHTa BCTYILJIEHMsI HOBOTO 3aKoHa B cuiy. Bee ITITC,
obpazoBaHHbIE paHee (T. €. ¢ MOMEHTa IIPUHATUA BpeMeHHOTO [I0J0KEeHN O Tpe-
TEJICKOM CyZie JJIA pPas3pelleHnsa dKOHOMIYeCcKX criopoB 1992 r. go 1 ceHTAOpA
2016 1.), a MX O PaA3HBIM OIlEHKAaM CO3JaHO OT IIOJyTOpa JO TPeX ThICAY, JO-
SKVBAIOT IIOCJIENHME MECAIbI CBOEN JeATeJILHOCTH, II0OCKOJIbKY HOBBI 3aKOH 00
apburpazke He JaeT UM BO3MOIKHOCTN IIPOJOJIZKUTH CBOIO pabory, fazke ecyy OHU
3aXO0TAT IIPMUBECTU CBOI1 CTaTyC B COOTBETCTBME C HOBBIM 3aKOHOM.

OO6paTHBI OTCYeT JJIA HUX HavaJscsa 25 uioHsa 2016 1., korpa [IpaBuTeabcTBOM
P® cornmacro HOBOoMy 3akoOHY (4. 13 cT. 52 HOBOro 3aK0HA) OBLIM YTBEPIKAEHBI
«IIpaBmya mperocTaBJIeHNA IIpaBa Ha OCylecTBJeHNe (PYHKIVI IIOCTOAHHO Jeii-
CTBYIOIIETO apOUTPazkHOTO yupeRaeHus»! (namee — [Ipasuna). ConudaHbIi CPOK,
YCTaHOBJIEHHBII JaHHOI HOPMOI, puxcupyem momenm 3anpema Ha GOMUHU-
cmpuposaHue apdbumpadica Kax 0as NOCMOAHHO 0etCmByrou,ezo apbumpaxrcHozo
yupexcoenus (manee — IIJTAY), co30aHHBIMU NOCAE BCMYNACHUS B8 CULY HOBOZO
3axona 8 cuay, max u IIJITC, ecau 10 9TOTO CPOKa JaHHOE IIPaBO He IOJIyUYeHO
B IIpaBuresascrse P®.

Bozaukaet BazKHBIN BOIIPOC: 00 KAK020 cpoKra cmozym delicmsogamy IIJTC
UAU C KAKO20 MOMEHMA CACOYLM UCUUCAIMDY 200UUHDBLY CPOK HA NOAYUEHUE NPA-
8a Ha admurucmpuposarue apbumpadica 8 Ilpasumenvcmee PP? Ilo Halemy
MHEHJIO, HECMOTPA Ha TO, YTO JIOBOJIBHO YEeTKMIL OTBET COIEPKUTCA B 4. 13. cT. 44
P ee CUMCTeMHOM TOJIKOBAHMMU C 4. 4 cT. 44., I7le OTIIPaBHOM TOYKON SABJIAETCA
IeHb yTBepxKueHuA Ilpaswi, 1. e. 25 mioHA 2016 I, 3TOT CPOK HOJKEH OBITH He-
CKOJIBKO CKOPPEKTMPOBaH, IIOCKOJbKY IIpaBuia yrBepzkaeHbI IIpaBuTeIbCTBOM
P® 3maunTesbHO paHbllle Iepuoaa, IPeLyCMOTPEHHOTO HOBBIM 3aKOHOM. 110 Tek-
CTY JEMCTBYIOIIIETO 3aKOHA OHM JOJIXKHBI ObLIM OBITH pa3paboTaHBI B TedeHVE

1 Cwm.: Tocranosmnenne Ipasurensctsa P® ot 25 mionsa 2016 . Ne 577 // Tperevickmit cyzn. 2016. Ne 2/3.
C. 29-32.
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MCTOPUIO POCCUMCKOIO APEUTPAMKA HAMULLYT C YUCTOIO JIMCTA 7

TpeX MECHAIEB CO JHA BCTYILJIEHUA ero B cuiy (4. 14 ct. 52), T e. ¢ 1 ceHTaAbpA 110
1 nexabpsa 2016 r. Tem camMbIM, TOAUYHBIN CPOK, IO CMBICIIy HOBOTO 32aKOHA, JIOJI-
JKeH HauMHaThCs He paHee BCTYIJIEH)A HOBOT'O 3aKOHa B ciIy. KOCBEeHHBIM IIOA-
TBepPKeHNEM YeMy SBJISeTCA AaTa BCTYIIeHus B cuiy IIpaBua — 1 ceHtabpsa
2016 r. B aT0i1 cBA3M TaK¥XkKe aKTyaJbHO MHeHMe 3aMecTuTes]sa MuHMCTPa I0CTHU-
muu PO M. JI. TagbnepnHa 0 TOM, YTO «apbuTpazkHble yupexRaeHnusa oyayT pabo-
TaTh nocae 1 HoaGpa 2017 roxa (maThl 3aBepIIeHUA «3aABOYHON KaMITAHU»)»Z,
Tem cambim, M. JI. TasbrnepuH, Bo3raaBidolmii CoBeT II0 COBEPIIIeHCTBOBAHMIO
Tperelickoro paszbuparesnberBa mpy MuHiocTe Poccun, TOBOPUT 0 BOZMOZKHOCTH
OCYIIIeCTBJIEHN aIMMHVCTPUPOBAHMSA CYIIIeCTBYIOIIVIMY apOMUTPasKHBIMM IleH-
Tpamu 6e3 rosydeHus paspeinenud I[IpaBurenscrBa PP uMeHHO K0 2TOV AATHI.

IIpn 6ykKBaJbHOM TOJKOBaHMM 4. 13 cT. 52 co3paercd BIedaTJIeHMe, UTO 34
paspelreHneM Ha agMMUHMCTpMpoBaHMe apburpazka B IIpaBuressctBo PP Mo-
I'yT 00paTUThCA He TOJBKO HEKOMMepdecKue opranmsanuu (namee — HKO), cosz-
nasine ITJJAY, Ho u HKO, npu Kotopsix cyiectByioT IIITC. OgHako aHaaIn3
CMeZKHBIX HOPM M cTaTell HOBOTO 3aKOHAa He II03B0JIAeT YCOMHUTBLCA B OTCYTCTBUN
Takoil Bo3zMmozkHOCTM 1uia IIJITC. Jleso B TOM, YTO CO AHA BCTYILJIEHNUS B CUILY
HOBOTrO 3aKoHa 00 apburpazke ITITAY cozdaromcs TOJIBKO B COOTBETCTBUM C STUM
3ak0HOM (4. 11 ct. 52). KirroueBoe CJIOBO 3/1eChb — «CO3JAITCA», UM YEeTKO O4Uep-
4yBaeTcA KpPYyT IIpeTeHIeHTOB Ha IIoJIydeHMe IIpaBa Ha aJMMHNUCTPUpPOBaHMe Tpe-
Telickoro pasbuparenscTBa. Tem cambiM, mepBble ITITAY mMorsm ObITH CO3LAHBI HE
panee 1 certabpa 2016 r, a mocaexamit/mocaenaue B Poccun IINTC — 31 aBry-
cra 2016 roga. Kak nmouarHo, IITAY no 1 ceHTAOpsA co3maBaThbCA HE MOTJIN, T. K.
JleJICTBOBAJI CTapPbhlil 3aKO0H, IT0 KOTOPOMY MOTJIM co3aBaThbesa ToJbKOo IIJJTC. Tem
cambIM, IIJITC aBromaTnaecku IIJIAY He cTaHOBATCA U, CJIEOBATEIIHLHO, HE MOTYT
MIOJIy4MTB IIPaBO Ha aaMuHMUCTpUpoBaHue B IIpaBurenascTtBe Pd.

31ech Takke HeOOXOAVMO OTMETUTh, UTO HOBBIM 3aKOH IIpeNyCMaTpPMUBaeT
pazdeaerue no spemenu momernma cozoanus ITITAY (4. 1 cm. 44) u nauara ezo pe-
aAbLHO20 PYHKYUUOHUPOBAHUS TIOCTe ToTydeHnsa oT IlpaBurenscrBa PP nmpasa Ha
BBINIOJTHEHVe (PYHKIMIA IT0 aMMHYICTPUPOBAHNIO apOuTpazka. B 9Toi1 cBA3M BO3-
MOZKHBI cuTyaryy, koraa rmpu oxgaoit HKO 6ynyT onHOBpeMmenHo co3nans! IINTC n
TITAY. I1o xpaitaeit mepe, HeobxoamumocTs B IIJITC He oTnazeT A0 MOMEHTA IIOJIY -
yenusda IIJTAY cooTBeTCTBYIOIero paspenlennus IIpasureascrea Pd.

JlelicTBYIOIMM B HACTOAIIMI MOMEHT apOMTPasKHBIM IleHTPaM 3aKOHOAATEb
MIPEeNOCTaBUJ eAVHCTBEHHYI0 BO3MOXKHOCTE — CTAaTh «JJOHOPOM» (TaK Ha3bIBae-
MBIM yUpezKIeHeM-TIPaBOIIpeAIIIeCTBEHHIKOM) JJIsI BHOBb co3aBaeMbIx I1JTAY.
BripazkaeTrcs 9TO B BO3MOIKHOCTHM IIepefaTh BCe JIeJICTBYIONIME apOMTpazKHbIe
OTOBOPKM IION «IOPUCIMKIMIO» IIIAY pelleHMeM opraHa HOPUAMYECKOTO JIMIa
yUpeRAeHNA-IIPABOIPEeAIIIeCTBeHHMKA (4. 6 cT. 52). OTa curyarnus HamboJsee Xa-
pakrepHa aya IITC, co3maHHBIX IPY IOPUANYECKUX JMIIAaX, KOTOPBIM HOBBII
3aKOH 00 apOuTpazke 0TKa3aJ B BO3MOKHOCTHM co3nanusa [1JJAY, Hanpumep, KOM-
MepuecKUX opraHm3ammax. OHaKo, CKOpee BCETO, U IIOJIaBJIAOIEeMY OOJIBIITIH-
ctBy IIITC mpn HKO, ¢ yaeTom TpeboBaHMII HOBOTO 3aK0HA A co3nanus [IJTAY
(cm., Hamp., 4. 4-8 cT. 44), HUYEro APYTOro He OCTAETCA.

2 Cwm. mrTepBh0 ¢ M. JI. TambnepunsiM: https://legal.report/article/10112016/mihail-galperin-
kriticheski-vazhno-chtoby-gosudarstvennye-sudy-stali-doveryat-tretejskim (mara moceriernsa —
21.11.20186).
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HoBb1l1 3aK0H IT03BOJIAET IIepefaTh TPETeCKIE COTJIAIIeHNs IO, «FOPUCAVK-
LIMI0» TOJIBKO OJTHOTO yYpeIKJeHMA-IIpaBonpeeMHunKka (4. 6 ct. 52). OgHako He 3a-
IIpelniaeT y4peKeHNIO-IIPaBOIIPeeMHIKY MMeTh HeCKOJIBKO yUpesKJeHui-IIpa-
BOIIpEAIIeCTBEHHMKOB. TeM caMbIM, TMIIOTETMYECK) BO3MOXKHA CUTyallys, KOTIa
Y OTHOTO yUpeKAeHUA-IIPaBoIpeeMHNKA OyZieT HeCKOJIBKO yIpPeKAeHUI-IIPaBo-
IIpeNIIIeCTBEHHMKOB, BILJIOTh JI0 TOT'O, YTO Bce cyliectBytoiye ITITC nepenanyT
CBOYI OTOBOPKM OJHOMY TPeTelICKOMY IIeHTPy. Pa3ButTie momoOHBIX ClleHapyeB
MOZKeT IIPeBPATUTh CTOPOHBI TPETEVICKOTO Pa3dpaTes bCTBa B 3aJI03KHIKOB CJIO-
JKUBIIIEVCA CUTyalluy, IIOCKOJBKY Ilepefiada MX COTJIAllleHMi AJA aJIMUHUCTPU-
poBarusa B IIITAY, HaxonAIMeCs HAa 3HAYUTEJbHOM OT HUX PaCCTOAHMUM, a TaK-
JKe IIpegycMaTpuBarone 6oJiee 3HaUNTEIbHBIE apOUTPazKHbIe COOPBI, IPUBEIET
K JIOIIOJIHUTEJIbHBIM pacxonaM. Kpome TOro, BO3HMKaeT BOIIPOC: KaKue npasu-
aa apbumpaica 8 maxo CUMyayuu O0ANCHbL NPUMEHAMBCS — CO2AACOBAHHDBLE
CMOPOHAMU (YUPeNOeHUA-NPABONPEOUECTNBEHHUKA) UAU NPABUAL apduMPaica
yupeacoenus-npasgonpeemrurxa? IlpencraBigercsa, 4YTO AJA IPefOTBPallleHNA
IIPaBOBBIX KOJIIM3UI cJle[lyeT OPMEeHTMPOBAaThbCs Ha BapMaHT IIPaBMJI, COIJIaco-
BaHHBIX CTOPOHAMM apOUTPasKHOTO COTJIAIIIEHNA.

VHaTepecHO M TO 06CTOATENIHCTBO, YTO IIeperada COTJIAIIIeHNI IIOf «HpIC-
IVKITMIO» OPYTOT0 apOMTPasKHOTO IIeHTpa pelleHyeM MCIIOJHUTEeJIbLHOTO opra-
Ha opraHmM3alMy paHbllle McKiodajaack. Tak, IIpesnguym BAC P®D He nmpuzHasn
«aBTOMATMYECKOTO» IIPABOIIPEEeMCTBA MeXKy yIpasnHeHHBIM (TpeTeiicKkuM cy-
oM mpyt PAO «ESC Poceny») v BHOBb BOBHMKIIINIM TpeTeiicKuM cyzoMm (rmpy PoH-
ne «IIpaBo un skoHOMMKa TOK») B CHILy OHOCTOPOHHETrO yKA3aHUA yIPeanTesIs.?

OmpenesieHHas ABYCMBICJIEHHOCTh HabJsromaeTcda 1 B caMoil (pOpMyIMPOBKe,
yCTaHaBJIMBAIOIIEN 3aIIpeT Ha aJAMMHICTPMPOBaHMe (eCJy B TedeHe Tofia He I10-
JIy4EeHO COOTBETCTBYHOIIee IpaBo) Kak 1A IIJITC, rak n ana ITTAY. He coBcem
IIOHATHO, II0YEeMy II0 CMBICJIY 4. 13 CT. 52, nmepeuncidronieil mo nopanky IIJAY
u ITATC, ronnyHbI CPOK Ha IIOJydeHMe IIpaBa Ha agMMUHMUCTpupoBaHue B IIpa-
ButesbeTBe PP pacnpocrpaner Ha IIITAY. Ilpudem Tyt IITAY? Heyzxkean ITIAY
MOTYT CO3/laBaThCs JMUIIb B 9TOT Ilepuoz? IlosaraeM, 4To 9TO He TaK ¥ 3aKOHOZa-
TeJIb He CO37]aBaJl CTOJIb Y3KUX PaMOK. Vi CMBICT 3TO¥ (DOPMYJIMPOBKI COCTONUT
B Bo3MOzKHOCTH IT[JAY afiMMHMUCTPMUPOBATD CIIOPBI B «II€PEXONHBIN ITepunos» 6e3
paspertennsa IIpaBurensctBa PP? IIpamoro orseTa 3aKOHOAATENb Ha 3TOT BO-
IIpoc He JaeT, Ha0b60POT, OH YeTKO U HeBYCMbICIIEHHO TOBOPUT O TOM, YTO CO JHSA
BCTYILJIEHVS HOBOTO 3aKOHa 00 apburpazke B cuiy IIITAY co3naroTcesa B IIOPAIKE,
VM IIPeRyCMOTPEeHHBIM (4.11 cT. 52), T. e. B COOTBeTCTBMM CO CT. 44, 9acTh 1 KOTO-
POii TOBOPUT O BO3MOZKHOCTY BeleHUA JeATeJbHOCTM TOJBKO IIOcJe IOJIydeHMs
B IIpaBurenbcTBe PP mpaBa Ha ocyiiecTBierne pyHKIyit ITIJTAY.

He meHee 3arasouHoil mpepcTaBJdeTcA Apyrad (POPMYJMPOBKA, IIPUCYT-
CTBYIOIIIad B HOBOM 3aKOHE, CMBICJI KOTOPOJ COCTOMUT B TOM, YTO CO OHSA 8CMY-
NAEHUA B8 CUAY HOBOZO 3aKOHA 00 apbumpadce cmapviit 3aK0H He NPUMEHAeMCA,
34 UCKIouenHuem apbumpadrca, HaUamozo u He 3a8epulenrozo 00 OHsL BCYNAe-
HUA 8 CUAY HOBO20 3aKOHA 06 apbumpadxce (4. 7 cT. 52). HTO 3HAYNT «HE IIPU-
MeHsdeTcA»? 3HaUNT, CTapblil 3aKOH He OTMEeHEH, He YTPaTuJI CUILY, @ CTaJ HEKUM
ucTopudeckuM gocrodgHyueM? He IpuMeHAeTCA MMEHHO K HOBBIM TPeTeCKUM

3 Cwm.: ITocranosyaenue Ipesummyma BAC PP ot 23 urons 2009 r. Ne 1434/2009 // Tpereiickuii cy.
2009. Ne 4. C. 63-66.
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pasbupaTesbCcTBAM MM B CAMOM IIIMPOKOM cMbIciie? OTBEThI Ha 3TV BOIPOCHI
MOTYT OBITH JOBOJBHO BapMaTVBHbBI, 0COOEHHO C y4eTOM CT. 53, The IIPSAMO TOBO-
purcs, 94To ToJbKO raasel VII u VIII ctaporo 3aKkoHa IPU3HAKTCA YMPAMUSUUNUY
c6010 cuny. CiemoBaTesbHO, He BCE HOPMBI CTApOro 3aKOHa yTPadMBaIOT CBOXO
cuaty. Torma Kakye U3 HUX ellle COXPaHAIT CBOe JielICTBIEe M Ha KaKoil Ilepron?

OTBerT, Ha HAIII B3TJIAM, MOKHO HAWTA B 4. 6 CT. 52, B KOTOPOJ TOBOPUTCA O BO3-
Moacrocmu paccmompenust cnopos 8 IIJITC u nocre 8BCmynaeHusi HO8020 3a4KOHA
8 cuay, npu cobA00eHUU UHBLL NOA0AICEHUT HOBO20 3aK0HA. TeM caMbIM, HOPMBI
craporo 3akKoHa B oTHolleHun crartyca IIJITC mpososzkarT cBoe JIeliCTBME U I10-
CJIe BCTYILJIEHVS HOBOTO 3aKOHA B CUILY, ¥ HY3KHO 3TO JIMIIL AJIS TOTO, YTOOBI
HECKOJIbKO OTCPOYUTH 3aBYyaJMPOBAHHYIO JMKBUAAINIO BeceX co3maHHbIX IIJITC,
4eM OIIpeJiesIseTCs ¥ CPOK MX HeIloCPeACTBEHHOTO e iCTBUA.

Takmum 06pa3zoM, ¢ MOMEeHTa BCTYILJIEHNS B CMJIy HOBOTO 3aKOHA 00 apOuTpaxke
JI0 MICTeYEeHNs YCTAHOBJIEHHOTO TOMYHOTO CpoKa B Poccuy OyAyT CyIiecTBOBAThH
kak HOBbIe IIJTAY, tak u crapsle IIJITC. Tem cambiM, IINTC coxpaHAIOT CBOM
IpexkHJe Ha3BaHNUsA, IIOCKOJIBKY HOpMa HOBOT'O 3aKOHA O HauMeHoBaHuM IIJJAY
pacrpocTpaHdeTcd TOJIBKO Ha HUX (4. 21 cT. 44).

Ecan nposacunts cutyarmio ¢ HaumeHoBaHuaMu [IITC u ITITAY myTeMm cucTe-
MaTW4IeCKOT0 TOJKOBAHNA HOBOTO 3aKOHA He COCTaBJIsAeT OOJIBIIIOTO TPYAa, TO He
COBCeM IIOHATHO, KaK BOCIIPMHMMATh HOPMBI CTApOr0 3aKOHA, He OTHOCAIIMEeCH
HeIIOCPeICTBEHHO K IIpolienype apburpazka, He OTMeHeHHbIe U He HallleAIIIe CBO-
€T0 BOILJIOLIIEH) B HOBOM 3aKOHe. SIpKMM IIpuMepoM YeMy MOZKeT CJIyZKITbh HOpMa
0 JIeICTBUTEJbHOCTY TPETENCKOI'0 COIJIallleHNs, BKJIIOYEeHHOI'0 B JI0OTOBOP IIpU-
coenuHeHNA (4. 3 CT. 5 cTaporo 3akKoHa). Kcam HOBBIN 3aKOH HUYETO HE TOBOPUT
0 TaKOM cUTyaluy, 3HA4YUT JIJ 9TO, UYTO B JAHHOM cjlydae HOPMbI CTapOTO 3aKO-
Ha OyAyT IpMMeHATHCA B cyOcummapHOM mopsanke? Takme BOIIpOChI HaBEepPHAKA
BO3HMKHYT Ha IIpakTuke. VI 31ech He 000iiTHCh 6€3 TOJTKOBAHMA HOBOTO 3aKOHA
CoBeTOM II0 COBEPIIIEHCTBOBAHMUIO TPETENCKOTo pa3bmparenaseTBa mpyu MuHIoCTe
Poccun 60 oTMeHbI 3aKOHOZIATEJIEM CTAPOTO 3aK0OHA B IIOJIHOM O0BeMe.

BepHremcsa K popMmysmpoBKe 4. 7 CT. 52 B acIeKTe TPETeICKOTo pa3dyuparess-
CcTBa, HA4YaTOr'o IOCJIe BCTYIJIEHNMS HOBOTO 3aKOHA B CUJY B CUCTEMHOI CBA3U
¢ 4. 9 Toi1 ke craTbu. Kakme TyT BO3HMKAIOT HIOAHCHI?

B HOBOM 3aKOHe HeT MHGOPMAIVY 0 HeOOXOAVMOCTY IIPUBEJEHA B COOTBET-
CTBIeE C HOBBIM 3aKOHOM 06 apburpazke npasui IIJITC (4To erfe pa3 moKa3bIBaeT
OTCYTCTBYE MHTepeca K UX JlaJbHelIel cynbbe y 3aKOHOmaTe ), 38 MCKIIOUeHN -
em otMmeudeHHbIX BbIllle MKAC 1 MAK npu TIIII PP, nisa KOTOPHIX yCTaHOBJIEH
CITeIaJIbHBIN cpoK 10 1 dpeBpasa 2017 r. OgHAKO ITOCKOJIBKY K apbuTpazKy, Ha-
4aToOMy IIocJe BCTYILJIEHMA B CMUJIy HOBOTO 3aKOHA, IpPMMeHAeTCA MMEeHHO OH, MO-
3KeT BO3HUMKHYTH CUTyaIms, Koraa HopMbl persiamenTa IIJITC 6yayT He cooTBeT-
CTBOBATh MMIIEPATMBHBIM HOpMaM HOBOTO 3aKoHa 00 apburpazke. Hanpumep, ato
BIIOJIHE BO3MOZKHO B CBA3M C M3MEHEHVEM JMepapXmy MCTOYHMKOB apburpazxka,
IIOABJIEHMEM TaK Ha3bIBAe€MOTO IIPAMOTO COTJIAIIeHMUdA, «MMIIePaTUBHBIX» HOPM
perJaMeHTOB M «yCJIOBHO JVCIIO3UTMBHBIX HOPM HOBOTO 3aKOHa»...

B ar0it cuTyarmyu BO3MOIKHO TPY BapMaHTa Pa3BUTUA COOBITHII IS IIPEROT-
BpallleH!A BO3HMKAIOIINX PUCKOB, CBA3aHHBIX C BO3MOXKHO} OTMEHOI pellleHnus
TPeTeICKOro Cyia MJM OTKAa30M B €T0 MICIIOJHEeHMN 110 MOTUBY HapyllleHNs IIpolie-
IypbI apburpazka. Bo-nepBhIX, MOKHO IOATOTOBUTD M YTBEPANUTDH HOBBIN persa-
meHT ITJTC, cooTBeTCTBYIOIMII TPeOOBAHMAM HOBOTO 3aKOHA. JlaHHBIV BapMaHT
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HamboJiee paryoHaJeH, T. K. HOBBI perJIaMeHT BCe PAaBHO PaHO VIV IIO3LHO IIPM-
JleTCs MOATOTOBUTH. BO-BTOPBIX, MOXKHO IIPMOCTAHOBUTHL NeATedabHOCTH [IITC
0 MoMeHTa noJsrydeHusa IIJTAY paspeitieEusa IIpaBuTeabCcTBa, YTO II0 CBOEN CyTH
paBHOCUIBHO perreHnoo o gurBynam I[IJITC. VI HaKOHeI], MOKHO BOOOIIle HI-
4ero He jieJIaTh, a IPOCTO IPpMMeHATh peraaMeHT IIJITC B gyacTu, He IPOTUBO-
peuareir HoBoMy 3aKoHY 00 apburpazke. IIpaBzna, B JaHHOM CUTyaIMy PUCKY,
CBfA3AaHHBIE C OTMEHO} MM OTKa30M B MCIIOJHEHWM apOUTpazKHOTO peIeHmsd,
IIPOABJIAIOTCA B HaMOOJIBIIEN CTelleHM, IIOCKOJIbKY HeT HUKAaKOJ TapaHTUM, YTO
n306paHHBIA cocTaB apObuTPoB OyZeT B IIOJIHOM CTEIIeHN X KOHTPOJIMPOBATE.

VI y>x coBceM «TyMaHHBI BOIIPOC»: SABJIAETCA JIM OTCYTCTBME PEKOMEHO-
BaHHOTO CIIMCKAa apOMTPOB HapylIeH)eM B CBeTe TPeTeICKOro pasbmpareabCcTBa
(apbuTpazka), HAYATOrO OCJIE BCTYILJIEHNA B CUJIy HOBOTO 3aKOHA 006 apburpake?
Bonpoc dopMmupoBanma TpeTeVICKOTO Cyza OTHOCUTCA K IIOPANKY IIPOBEeNeHS
apburpaxa (u. 5 4. 5 ct. 45). CregoBaresnbHo, IIITC B cOOTBETCTBME C HOBBIM
3aKOHOM 00 apOuTpazke HOJIKHBI COOPMMUPOBATH PEKOMEH/IOBAHHBIN CIIMCOK ap-
6muTpoB. HacKoJbKO 9TO BO3MOZKHO OBIJIO ClesIaTh Ha MOMEHT BCTYILJIEHM HOBOTO
3aKOHa 00 apburpazke B cuiry? PaKTUIECKY HEBO3MOIKHO, ITOCKOJIBbKY COBeT II0
COBEPIIIEHCTBOBAHMIO TPeTeicKoro pazbuparenbersa b 27 ceHTabpa 2016 T
Ha CBOEM IIEPBOM 3acelaHMM paccMOTpeJ BOIIPOC O IlepedHe CIIeIMaJbHOCTEN,
B COOTBETCTBMUM C KOTOPBIM TPETh PEKOMEHJIOBAHHBIX apOUTPOB JIOJKHBI IMETh
ydeHble CTelleHM II0 HAaHHBIM clleIMaJbHOCTAM. CaM IepedeHb CIlelaJibHOCTEN
6p1 yTBepKAeH 14 okTabpa 2016 . mpukazom Ne 236 Mwurrocta Poccnn.

Takum 06pa3oM, KaK TOJTBKO 3aKOHUYNTCA FOAMYIHBIN CPOK, & TOUHee TOAIHA A
oTcpouKa, npenocraBiseHHasa [ITC HOBbIM 3aKOHOM, BCe JIeJICTBYIOIIE B HACTO-
AN MOMEHT apOMTpazKHbIe IIEHTPBI CTPAHBI ITEPEeNAYT B «CIAINNI PEeKUM» U
BMeECTe CO CTapbIM 3aKOHOM IIpeBpaTATCA B IIpaBOBbIe ITaMATHMKM, €CJIM, KOHed-
HO, X CO3[laTe]N He IPeIPUMyT MepPbI 110 UX JUKBUIAINN.

OTO JIMIITL HEKOTOPbIE ACIIEKTBHI TPETEICKOV pedopMbI, KOTOPbIe BO3HUK-
JII B CAMOM ee Hadajle. Y BepeHbI, UTO U APyIrue HOPMbI IOTPeOYIOT TOJIKOBAHNSA
¢ HagajyioM 0oJiee IIMPOKOTO IIPMMEHEeHNMs HOBOTO 3aKOHA Ha IpakTuke. Iloaro-
My aKTyaJbHOCTBb B TaKMX ITyOJIMKAIMAX U COmeiicTBIM NesaTenbHocTy CoBera II0
COBEPIIIEHCTBOBAHMIO TPETENCKOTO pa3bypaTesbCcTBa CO BpeMeHeM OyzeT JIMIITh
HapacTaThb.

Inaenwiii pedaxmop,
Kanouoam 10puouteckux HayK I. B. Cesacmvanos
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