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SUMMARY

G. V. Sevastyanov

Fortune of arbitration agreements in the period of transition of the arbitration
reform and after it

The article is considering the legal status of arbitration agreements, which
had been concluded before the new legislation on arbitration came into force,
and those that are being concluded in the period of transition of the arbitration
reform. Practical recommendations are given with the aim of minimizing legal
risks appearing within this period.

Keywords: arbitration agreement, law on arbitration, arbitration reform,
period of transition.

E. M. Morozov

Procedural issues of contestation of the refusal of permission to administration
of arbitration

The article discusses the procedural problems of contestation of the refusal
of permission to administration of arbitration.

Keywords: litigation, arbitration, contestation of non-normative acts.

O.Yu. Skvortsov

The arbitration agreement: whether its distribution on the beneficiary?

The article is devoted to judicial desision, which is the main problem was
the question of whether the arbitration agreement applies to the beneficiary. The
review presents the historical and theoretical foundations that are at the base
of the judicial act.

Keywords: arbitration; arbitration agreement; beneficiary.

R. N. Butenko

The adjudication within the alternative dispute resolution system

This article continues to define adjudication within the alternative dispute
resolution system by comparing adjudication to other ADR mechanisms and by
determining the role of adjudication within the multi-tiered dispute resolution
mechanisms.

Keywords: adjudication, arbitration, mediation, multi-tiered dispute
resolution mechanisms, construction disputes, ADR.

E.V. Gorshenina

Review of proposals for improvement of legislation on mediation: what is
important and what is to be forgotten. View of a practicing mediator

The article is devoted to the complex analysis of the planned changes and
additions to legislation, concerning the application of mediation.

Keywords: mediation, mediator, dispute resolution, legislation, legal
regulation.
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SUMMARY 5

Jean A. Mirimanoff

Hybrid forms of dispute resolution

This article constitues an excerpt from the book «La résolution amiable
des différends en Suisse. Internaction entre procédures traditionnelles et modes
consensuels». Author points out that hybrid procedures of dispute resolution
combining two or more mechanisms of dispute resolution always existed.
However, due to the fact that mediation which may exist in several combinations
is introduced into the legislation of our countries they become of immediate
interest. Parties to several conflicts — in particular those related to commercial
disputes, real estate and inheritance matters — may enjoy the advantages of tools
provided by hybrid and adjust them to the specific situation.

Author classifies hybrids into pure hybrids and conditional hybrids.

Hybrid forms of dispute resolution are useful when required by specific
situation or when the parties are willing to preserve the results achieved during
mediation and put an end to the dispute while several issues remain unsettled.

Choice of a hybrid of a combination of dispute resolution methods implies
free and informed consent of the parties as well as setting up of clear frames for
the roles of the third party neutrals, of the roles of the parties themselves as well
as agreeing on the rules of due procedure.

Keywords: arbitration, multi-tiered clauses, conciliation, expert examination,
medaloa, mediation, hybrid dispute resolution forms.
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APC B Poccun:
KHYT WIH OIPAHUK?

PazButme asibTepHATMBHOTO pas3pelleHud CIOPOB
(APC) B Haleit crpaHe IIpOTEeKaeT JOBOJIBHO CIIOHTAHHO.
CraHOBJEHME MHCTUTYTOB CaMOPETyJIMPOBaHMUA TIpPazK-
JIAHCKOTO 00IIfecTBa, KaKOBBIMM ABJAKTCA apburpazk
(Tpereiickoe pazbupaTeabCTBO), IPUMUPUTEIBLHBIE TIPO-
[enypbl, BKIFOYAA MHCTUTYT MeANaIy, IpoTeKaeT He 0e3
npobirem. ITpuyem 3KcIlecChbl BO3HUKAIOT, KAK M3BECTHO,
dakTHYIECKN Ha BCeX YPOBHAX: 1) CTOPOH, M30paBIIMX TOT MM MHOV crtocod APC
LA pa3pelleHns CIOPOB M YPEeryanpoBaHMA KOHQJIMKTOB; 2) CIIEIMAJIVICTOB,
OPMHUMAIONINX Ha ce0da (PYHKIMY 10 aIMUHVICTPUPOBAHUIO VI/UJIN COJIEVICTBUIO
CTOPOHAM B IIPEOAOJIEHUM CIIOPAa; 3) KOMIIETEHTHBIX I'OCYIapCTBEHHBIX OPraHOB
BJIACTM, KOHTPOJIMPYIOIINX ¥ COAEVICTBYIOIIVX BOILJIIOIIEHNIO B JKMU3Hb PE3yJIb-
TaTOB, JOCTUTHYTBIX B X0jie nIpuMeHeHus criocoboB APC. Koneuno, xoTesaoch ObI
CUMTATh BO3BHUKAIOIIME «HECTHIKOBKM» IpobjeMaMu PocTa, HO ABA C IOJOBUHOM
necarka JeT pazButud APC B coBpemeHHOV Poccum MOBOJIBHO 3HAYUTEIbHBIN
BPEMEHHOJ OTPEe30K, B XOZe KOTOPOI'0 MOIKHO OBLIO XOTA OBbI IIOIIBITATHCA BCE
CHUCTEeMaTU3YPOBATh M Ha 3TOJ OCHOBE CO3/]aTh HAIIMOHAJLHYI0 KOHIIEIIINIO Pas3-
Butua APC B Poccumn.

Ha nese 3xe mpoucxXoauT cBOEro pojia JaTaHue AbIP IIyTeM IIOATOTOBKY U IIPH-
HATNUA Pa3pO3HEHHBIX 3aKOHOIIPOEKTOB B 00JsacTy APC, mpefmnosararoimx n3mMe-
HEHUA B 3aKOHBI: O MeAMAaIMy, 0 HeCOCTOATebHOCTY (OaHKpPOTCTBE), O OecrraT-
HOJl IOPUAMYECKOI OMOIIH, 00 MCIIOJTHUTEIBHOM IIPOM3BONCTBE, a Takke AITK
P®, TTIK P®, CK P®, HK P®, YIIK P®, YK P® u mpou.

OnHM TPOEKThI 3aKOHOB IILITAIOTCA CO3MAaTh OJIATOIIPUATHBIE yCJOBUA U
B 4eM-TO Jlayke MOANePZKAThb CTAHOBJIEHNE M 0oJiee aKTMBHOE IIPMMeEHeHWe Ha
IpaKTUKe, HAIIPUMeP, MHCTUTYTa MeAUAIUN ¥ IIPUMUPUTETbHBIX IIpolenyp. Tax,
B 9ToM BbIIycKe «TC» IpejcTaBeH 3aKOHOIIPOEKT, CBA3aHHbIE C BHECEHNMEM I3~
MeHeHM!I B 3aK0H 0 Memuanmu u AIIK PP, nonroroBieHHbI pabodeil TPyIION
Poccuiickoro coioza IPOMBIIIJIIEHHUKOB U IIpeflIpUHMMAaTesell. 3aKOHOIIPOEKT
npolrest mepBoe obirtectBeHHOe 0bcyxkaeHme 8 nekabpda 2016 . B Boporezkckom
TOCyZJapCTBEHHOM YHMBEPCUTETe B XOfie cocToaBlerocsa traMm IV Beepoccuiicko-
ro popyma TPeTeiCcKOoro, MeAMAIIOHHOTO M eJIOBOTO COO0IIecTBa, MHPOPMALA
0 KOTOpoM IIyOJMKyeTCsa B HACTOAIIEM HOMepe.

IOpyrue 3aKOHOTBOPYECKNE IIPEeIJIOZKeHNA, HA000POT, AeJIAal0T OCHOBHOM aK-
[IEHT Ha OTPAHNYNTEJIbHON HAIIPABJIEHHOCTU ¥ (DOPMUPOBAHNUY ITOTEHIIMATIBLHOTO
HenoBepusa K nHcTuTyTaM APC B poccuiickoMm obiriectBe. Tak, mpobJyieMy HU3KOM
KOMIIETEHTHOCTHM OTJIEJIbHBIX CIIEI[MAJIMCTOB B cdpepe TPeTeiicKoro pazdomparesb-
CTBa ¥ BO3HMKAIOIIMX, B TOM YMCJIe Ha JTOM II0YBE, 3JI0YIIOTPEeOJIeHNIT «3aKPbLII»
BBeJZIeH/EM B HOBOM 3aKOHe 00 apOuTpazke pa3pelInTesIbHOI0 IOPANKa CO3IaHNA
apOMTPasKHBIX MHCTUTYTOB, OTPaHNYeHNEeM apOUTPaOMIBLHOCTM CIIOPOB IJIA Tpe-
TeJICKOTO cyza ad hoc, pacinperyeM KOHTPOJIbHBIX ITOJIHOMOYMI KOMIIETEHTHBIX
OpraHoB BJIaCTH, (popMasM3aId IpaBu apburpaxka, Xorda B ocHoBe APC 3aJo-
JKEHO COBEPIIEHHO MHOEe — NMCIIO3UTUBHOE PETyJIMpPOBaHNe OTHOLIEHNT, KOTOPOe

i eta L)
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8 OBPALLUEHUE

IIpeAroJjaraeT OTBETCTBEHHOCTE CTOPOH 3a JAOOPOBOJIBHBIN B3aMMOCOTIJIACOBAH-
HBIV BBIOOP M oOpalleHye K TOMY Wi MHOMY crioco0y APC, a TakzKe CTpyKTypam
n JJnunaM, COHGﬁCTByIOHII/IM €ro IIpMMeHEeHNIO.

B okTabpe 2016 r. B TocymapctBeHHy0 [lyMy BHECEH HOBBIN 3aKOHOIIPOEKT
Ne 3633-7, ycTaHABIMBAIOIIMII YTOJOBHYIO OTBETCTBEHHOCTD JIJIA apObUTPOB:

«OTcyTCTBME YTOJIOBHOJ OTBETCTBEHHOCTM TPETENCKMUX Cyhell (IoHATMe
apburpa (TPeTeiicKOro CyAbM) YCTAHOBJIEHO cTaThell 2 PdemepaJbHOr0 3aKOHA
oT 29.12.2015 Ne 382-P3 «O6 apburpazxe (TpereiickoM pazbuparenabcTBe) B Poc-
cuiickoit Peneparmn») 3a 3JI0yHoTpeOIIeHNe CBOMMY ITOJTHOMOYNAMM ¥ IIOJIytde-
HJle He3aKOHHOI'0 BO3HArpaxKleHNs CyILIIeCTBEHHO YB8eAunus8aem puck Koppynyu-
OHHBLX 30YynompedbaenHuti apbumpos (mpemeickux) cyoeti B IIeJIAX U3BJICYEHUA
BBITOZ ¥ IIPEMMYIIIECTB AJA ce0A MM APYrMX JIMI] BOIIPEKM 3aJadaM CBOe je-
ATEJIbHOCTI.

...3aKOHOIIPOEKTOM IIpeJJjlaraeTcs PacIpOCTPaHUTEL Ha apObuTpoB (Tpereii-
CKUX cypnei) mevicTBue craTby 202 YrosioBHOro Kozmekca Poceniickoit Penepanyn,
IIpefyCcMaTPUBAIOIlell YTOJIOBHYI0 OTBETCTBEHHOCTS 3a 3JI0yIIoTpebJIeHne II0ITHO-
MOYMAMYM YaCTHBIX HOTAPUYCOB M ayAUTOPOB, a TakKxkKe cTaTby 204 YTOJI0BHOTO
Kozmerca Poccuiickoit @enepanyy, ycTaHaBIMBAIOIIE yTOJOBHYI0 OTBETCTBEH-
HOCTB 38 KOMMEPYEeCKUiA IIOIKYIL.»L.

He BbI3BIBaET COMHEHMI HE0OXO0IMOCTE HOPBOBI € IPOTMBOIIPABHBIMY ABJIE-
HUAMMU B JII00071 cpepe Halrent xku3Hn. OJHAKO HEJb3dA 3a0bIBATh, YTO CIIOCOOBI
APC BOCHIPUMHMMAIOTCA MMUPOBBIM COODII[eCTBOM KaK BazKHble aHTUMKOPPYIIIM-
oHHbIe cpencTBa. K ToMy 3Ke, KaK M3BeCTHO, IpuMeHeHne crioco6oB APC ocuo-
BaHO Ha JOOPOBOJIBHBIM B3aMMOCOIJIACOBAHHOM BbIOOpe cTopoHamu: 1) crocoba
aJIbTEePHATMBHOTO pa3pelleHnd CIIopa; 2) IeHTPa, COLeICTBYIOIIET0 pean3alimn
HeTOCYyZapCTBEHHOTO cIloco0a paspelleHnusd CIopa WM yPeryIMpoBaHNIO KOH-
QIMKTa; a TakKe 3) KOHKPETHBIX JINI], Pa3pPEHIaroninX CIOP WJIM COLEeCTBYIO-
X TPUMUPEHNIO CTOPOH. ITo 3T01 mpuynHe J1106aA OTBETCTBEHHOCTD 34 TAHHBIN
BbI60p JIOZKVUITCA Ha IJIedNM CaMMX CTOPOH — B 9TOM CYTh aJIbTEPHATMBHOTO pa3-
pellleHNs CIIOPOB ¥ IPVHINIINAJIBHOE OTJIMYME OT CIIOCOO0B pas3pellleHys CIIOPOB,
rapaHTMPOBAHHBIX T'OCYZapCTBOM. B CBA3M € 9TUM IIpeajiaraeMas «KpMMMHAJI-
3aIMA» AeATeJbHOCTM apOUTPOB He TOJIBKO MCKazKaeT IIPUPOJY OTHOIIEHM B 06-
gactu APC, HO 1 co3zaeTr o0IImit HeraTMBHBIN (PoH 1A passutusa APC B Halein
CTpaHe, a TaK¥Xe JaeT B «HEeYNMCTOIIOTHbIE PYKM» HOBBIE OIIaCHBIE MHCTPYMEH-
Tel... K coxkaJieHMIO, He TaK JaBHO MbI yzKe CTaJIM CBUETEJIAMMN JMCIIOJIb30BaHNUA
YT'OJIOBHOT'O IIpecjle[loOBaHUA AJIA AMCKPeAUTauuy eATeJbHOCTM, HallpaBJIeHHOM!
Ha [IPMMMPEHNE CTOPOH... Bojee mogpobHasa nHPOpMAaNysa 00 3TOM HEIIPUTIIAL-
HOM MHITVJIEHTE ¥ eT'0 IIPaBOBBIX IIOCJEACTBUAX JJIA MeayaTopa 1 passutusa APC
B Poccun mpezcraBieHa B KOJIJIEKTMBHOM O0pallleHMy MenyaTOpPOB CTPaHbI Ha
nma I'eHepaabHOrO Npokypopa Poccun. 3adem ke co3aBaTh AOIOJHUTEbHBIE
YCJIOBUSA, II0 CYTH IIOOLIPAIOIINE ToA0OHbIe NeliCTBIA?

Ha aTom ¢poHe, HeCOMHEHHO, TPOapOUTPaKHBIM BBITJIAAUT 3aKOHOIIPOEKT
IIpaBurenscTBa Poccuiickoit Penepariyy, CBA3aHHBIN ¢ BHECEHMEM M3MEHEHUII B
Hagorossiit Kogieke PD. 3aK0OHOIIPOEKT yCTpaHsAeT IIPaBOBYIO HEOIIPENeJeHHOCTh
U 3aKPEIJIAeT CJIOZKMUBIIIYIOCS IIPAKTUKY B OTHOILIEHVN OTCYTCTBUA HEO6XOZH/IMO—
ctv 00JIOZKeHM S HAJIOTOM Ha A00aBJIEHHYIO CTOMMOCTE apOuTpazka (TpeTeiicKoro

1 CM. TeKCT OACHUTEILHOM 3aIMCKI K JAaHHOMY 3aKOHOIIPOEKTY.
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APC B POCCHUW: KHYT UWIN NPAHUK? 9

paszbupaTesbCTBa), aIMUHUCTPUPYEMOTO IIOCTOSHHO JeJCTBYIOIMM apbuTpak-
HBIM yYpeKJeHMeM, M BBINOJHEHNS IOCTOSHHO AEeMCTBYIOIINM apbuTpazkKHBIM
yupexaeHyeM (QYHKII 10 aAMMHICTPMUPOBAHMIO apOuTpazka (TpeTeiicKoro pas-
O6uparenscTBa). EMMHCTBEHHBIM JIMICCOHAHCOM B IIPEJJIaTaeMOM PeTyJIMPOBaHUN
MOZKHO CYMUTATh HEKOTOPOe CMeIlleHye apbuTpazka ¢ IIPefoCTaBIeHeM YCIYT, OT
4ero paHee 060CHOBAHHO OTKAa3aJMCh Pa3zpabOTUMKM HOBOTO 3aKOHA 00 apOmT-
pazke. 3aKOHOIIPOEKT OITyOJIMKOBAaH B JAHHOM HOMepe.

Hy n, koneuno xe, pazsutue APC B Haleit cTpaHe IIPOROJIZKNUT IPOOYKCOBKM,
ecJI B3aMOJIeIICTBIE C TOCYAapPCTBEHHBIMM CylaMM ¥ APYTMMM KOMIIETeHTHBIMM
OpraHaMM TOCYAapCTBEHHOI BJIACTY He BBIJET Ha HOBBIM Ka4deCTBEHHBIN ypO-
BEHB, IIO3BOJIIOIINIL B PEKVIMe PeaslbHOTO AMajioTa aKTyaJan3upoBaTh Hamboee
CJIOKHBIE BOIIPOCHI, BO3HMKAIOIIVEe Ha IIPaKTHKe. B 9T0l ¢BA3M X0o4eTcd IOBECTH
0ob1IMiT UTOT Pa3MBIIIIEHNH Ha TeMy cOAJIaHCMPOBAHHOTO IIOXO07Ia K Pa3BUTHIO
APC B Halllell cTpaHe aKTyaJIbHbIMM BbICKa3bIBaHMAMM 3aMecTuTes]sa MuHucTpa
roctunn Poccuy M. JI. Tasmsnepuna: «KpuTndeckm BasKHO, 4TOOBI TOCYapCT-
BEHHbIE CyJbl CTaJM JOBEPATH TpeTeicKuM»2, 1 Bure-nipesugerra ToproBo-mpo-
mbIILIeHHO nasatel PO B. B. Yybaposa: «bBe3 4eTKOTo B3auMMOoeiicTBUA apom-
TPasKHbBIX MHCTUTYTOB C I'OCYLapCTBEHHBIMI CyZlaMl CTPaHa He MOXKeT CUUTAThCA
npoapburpaxkuoii»®. IIpeparaemplie MOAXOALI B TIOJHOM Mepe OTHOCATCH K (-
(heKTMBHOMY Pa3BUTHUIO B HAIIIEe) CTPAHE ¥ IPYIMUPUTEIBHBIX IIPOIIEAY]P, BKIIOIAA
VHCTUTYT Meayanym. XodeTcs II03KeJaTh BCeM HaM YCIIEXOB B 3TOM, 6€3yCJIOBHO,
aKTyaJIbHOM HAIIpPaBJIEHNUM JeATeJIbHOCTY, 6€3 KOTOPOTO HY MephbI COAeNCTBUA,
HY KOHTPOJIb He BBIAYT Ha HeOOXOMVIMBIN YPOBEHb 9(p(PEKTUBHOCTI. OTH CJIOBA,
IyMaeM, MOKHO CUmMTaTh HauboJiee IleHHBIM HOBOTOJHMM ITOKEeJIaHVIEM.

Or Bceil IyIIy II03paBiigeM HalllMX yBarkaeMbIX yuTaTesell ¢ HaCTyIaoIMM
Hosbeim rogom 1 PoxxaectBoM!

Inaenwiii pedaxmop,
Kanouoam 10PpuoutecKkux HayK I. B. Cesacmvanos

2 Cm.: https://legal.report/article/10112016/mihail-galperin-kriticheski-vazhno-chtoby-
gosudarstvennye-sudy-stali-doveryat-tretejskim (gara mocerrerna — 13.12.2016).

3 Cm.: http://mkas.tpprf.ru/ru/news/vadim-chubarov-bez-chetkogo-vzaimodeystviya-
arbitrazhnykh-institutov-s-gosudarstvennymi-sudami-stran-i164908/ (mara mnocemennsa —
13.12.2016)
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